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(2) For the purposes of this subdivisien, if (A) a proceeding is
filed in a single judge court or has been assigned to a single judge
for comprehensive disposition, and (B)- the proceeding has been set
for trial or hearing 30 or more days in advance before a judge whose
name was known at the time, the trial or hearing shall be deemed to
have commenced 10 days pricor to the date scheduled for trial or
hearing as to any grounds for disqualification known before that
time.

(3) A party may file nc more than one statement of
disgualification against a judge unless facts suggesting new grounds
for disqualification are first learned of or arise after the first
statement of disqualification was filed. Repetitive statements of
disqualification not alleging facts suggesting new grounds for
disqualification shall be stricken by the judge against whom they are
filed.

(d) Except as provided in this section, a disqualified judge shall
have no power to act in any proceeding after his or her
disgualification or after the filing of & statement of
disqualification until the questicn of his or her disqualification
has been determined.

170.5. For the purposes of Sections 170 to 170.5, inclusive, the
following definitions apply:

{a) "Judge" means judges of the superior courts, and court
cocmmissioners and referees.

(b) "Financial interest™ means ownership of more than a 1 percent
legal or equitable interest in a party, or a legal or equitable
interest in a party of a fair market value in excess of one thousand
five hundred deollars (81,500), or a relationship as directecr, adviscr
or other active participant in the affairs of a party, except as
follows:

(1) Ownership in a mutual or common investment fund that holds
securities is not a "financial interest" in those securities unless
the judge participates in the management of the fund.

(2) An cffice in an educational, religiocus, charitable, fraternal,
or civic organization is not a "financlal interest™ in securities
held by the organization.

{3) The proprietary interest of a policyholder in a mutual
insurance company, or a depositor in a mutual savings association, or
a similar proprietary interest, is a "financial interest" in the
organization only if the outcome of the proceeding could
substantially affect the value of the interest.

(c) "Officer of a public agency” does not include a Member of the
Legislature or a state or local agency cfficial acting in a
legislative capacity.

(d) The third degree of relationship shall be calculated according
to the civil law system.

(e) "Private practice of law" includes a fee for service,
retainer, or salaried representation of private clients or public
agencies, but excludes lawyers as full-time employees of public
agencies cr lawyers working exclusively for legal aid offices, public
defender offices, or similar nonprofit entities whose clientele is
by law restricted to the indigent.

(f) "Proceeding” means the action, case, cause, motion, or special
proceeding to be tried or heard by the judge.

(g) "Fiduciary" includes any executor, trustee, guardian, or
administrator.
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17C.6. (a) (1) Nc judge, court commissioner, or referee of any
superior court ¢f the State of California shall try any civil or
criminal action or special proceeding of any kind or character nor
hear any matter therein that involves a contested issue of law or
fact when it shall be established as hereinaffer provided that the
judge cr court commissioner is prejudiced against any party or
attorney or the interest of any party or attorney appearing in the
action or proceeding.

{2) Any party to or any attorney appearing in any action or
proceeding may establish this prejudice by an oral or written motion
without notice supported by affidavit or declaration under penalty of
perjury or an oral statement under oath that the judge, court
commissioner, or referee before whom the action or proceeding is
" pending or to whom it is assigned is prejudiced against any party or
attorney or the interest of the party or attorney sc that the party
or attorney cannct or believes that he or she cannot have a fair and
impartial trial or hearing before the judge, court commissioner, or
referee. Where the judge, other than a judge assigned to the case
for all purposes, court commissioner, or referee assigned to or who
is scheduled to try the cause cor hear the matter is known at least 10
days before the date set for trial or hearing, the motion shall be
made at least 5 days before that date. If directed to the trial of a
cause where there is a master calendar, the motion shall be made to
the judge supervising the master calendar not later than the time the
cause 1s assigned for trial. If directed to the trial of a cause
that has been assigned to a judge for all purposes, the motion shall
be made to the assigned judge or to the presiding judge by a party
within 10 days after notice of the all purpose assignment, or if the
party has not vet appeared in the action, then within 10 days after
the appearance. If the court in which the action is pending is
authorized to have no more than one judge and the motion claims that
the duly elected or appeointed judge of that court is prejudiced, the
motion shall be made before the expiration of 30 days from the date
of the first appearance in the action of the party who is making the
motion or whose attorney i1s making the motion. In no event shall any
judge, court commissioner, or referee entertain the motion if it be
made after the drawing of the name of the first jurcr, or if there be
nc jury, after the making of an opening statement by counsel for
plaintiff, or if there is nc opening statement by counsel for
plaintiff, then after swearing in the first witness or the giving of
any evidence or after trial of the cause has otherwise commenced. If
the motion is directed to a hearing {cther than the trial of a
cause), the motion shall be made neot later than the commencement of
the hearing. In the case of trials or hearings not herein
specifically provided for, the procedure herein specified shall be
followed as nearly as may be. The fact that a judge, court
commissioner, or referee has presided at or acted in connection with
a pretrial conference or other hearing, proceeding, or motion prior
te trial and not involving a determination of contested fact issues
relating to the merits shall not preclude the later making of the
motion provided for herein at the time and in the manner hereinbefore
provided.

A motion under this paragraph may be made following reversal on
appeal of a trial court's decision, or following reversal on appeal
of a trial court's final judgment, if the trial judge in the prior
proceeding is assigned to conduct a new trial on the matter.
Notwithstanding paragraph (3), the party who filed the appeal that
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resulted in the reversal of a final judgment of a trial court may
make a motion under this section regardless of whether that party or
side has previously done so. The motion shall be made within 60 days
after the party or the party's attorney has been notified of the
assignment.

(3) If the motion is duly presented and the affidavit or
declaraticn under penalty of perjury is duly filed or an oral
statement under oath is duly made, thereupon and without any further
act or proof, the judge supervising the master calendar, if any,
shall assign some cther judge, court commissioner, or referee to try
the cause or hear the matter. 1In other cases, the trial of the cause
or the hearing of the matter shall be assigned or transferred to
another judge, court commissioner, or referee of the court in which
the trial or matter is pending or, if there is no other judge, court
commissioner, or referee of the court in which the trial or matter is
pending, the Chair of the Judicial Council shall assign some other
judge, court commissioner, or referee to try the cause or hear the
matter as promptly as possible. Except as provided in this section,
no party or attorney shall be permitted to make more than one such
motion in any one acticn or special proceeding pursuant to this
section; and in actions or special proceedings where there may be
more than one plaintiff or similar party or more than one defendant
or similar party appearing in the action or special proceeding, only
cne motion for each side may be made in any one action or special
proceeding.

{4) Unless required for the convenience of the court or unless
good cause is shown, a continuance of the trial or hearing shall not
be granted by reason of the making of a motion under this section.
If a2 continuance is granted, the cause or matter shall be continued
from day to day or for other limited periods upon the trial or other
calendar and shall be reassigned or transferred for trial or hearing
as promptly as possible,

(5) Any affidavit filed pursuant teo this sscticon shall be in
substantially the following form:

(Here set forth court and cause)

State of California, ) PEREMPTORY CHALLENGE
County of )  ss.

; being duly sworn, deposes and says: That he or she
is a party (or attorney for a party} to the within acticn (or
special proceeding}. That the judge, court commissioner,
or referee before whom the trial of the {or a hearing in the)
aforesaid action (or special proceeding) is pending (or to whom
it i1s assigned) is prejudiced against the party (or his or her
attorney) or the interest of the party (or his or her attecrney)
s¢ that affiant cannot or believes that he or she cannot have a
fair and impartial trial or hearing before the judge, court
commissioner, or referee.

Subscribed and sworn tco before me this
day of , 20
(Clerk or notary pubklic or other
officer administering oath)

{6) Any oral statement under oath or declaration under penalty of
perjury made pursuant to this section shall include substantially the
same contents as the affidavit above.
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(b) Nothing in this section shall affect or limit Section 170 or
Title 4 (commencing with Section 392) of Part 2, and this section
shall be construed as cumulative thereto.

{c) If any provision of this section or the application to any
person or circumstance is held invalid, that invalidity shall not
affect other provisions or applications of the section that can be
given effect without the invalid provision or application and to this
end the prcvisions of this section are declared to be severable.

170.7. Secticn 170.6 does not apply to a judge designated or
assigned tc serve on the appellate division of a superior court in
the judge's capacity as a judge of that division.

170.8. When there is no judge of a court gualified to hear an
action or proceeding, the clerk shall forthwith notify the Chairman
cof the Judicial Council of that fact. The judge assigned by the
Chairman of the Judicial Council shall hear the action or proceeding
at the time fixed therefor cor, if no time has been fixed or good
cause appears for changing the time theretofore fixed, the judge
shall fix a time for hearing in accordance with law and rules and
hear the action or proceeding at the time sc fixed.

170.9. (a) No judge shall accept gifts from any single source in
any calendar year with a total value of more than two hundred fifty
dollars ($250). This section shall not be ceonstrued to authorize the
receipt of gifts that would ctherwise be prochibited by the
California Code of Judicial Ethics adopted by the California Supreme
Court or any other provision of law.

(b) This section shall not prechibit or limit the following:

(1) Payments, advances, or reimbursements for travel and related
lodging and subsistence permitted by subdivision (e).

(2) Wedding gifts and gifts exchanged between individuals on
birthdays, holidays and other similar occasions, provided that the
gifts exchanged are not substantially disproportionate in value.

{(3) A gift, bequest, favor, or lecan from any person whose
preexisting relationship with a judge would prevent the judge from
hearing a case involving that person, under the Code of Judicial
Ethics adopted by the California Supreme Court.

{c) For purposes of this section, "judge” means judges of the
superior courts, and justices of the courts of appeal or the Supreme
Court.

{d) The gift limitation amounts in this section shall be adjusted
biennially by the Commission on Judicial Perfocrmance tec reflect
changes in the Consumer Price Index, rounded to the nearest ten
dollars (510).

(e) Payments, advances, or reimbursements, for travel, including
actual transportation and related lodging and subsistence which is
reasonably related to a judicial or governmental purpose, or to an
issue of state, national, or international public pelicy, is not
prohibited or limited by this section if any of the following apply:

(1) The travel is in connection with a speech, practice
demonstration, or group cor panel discussion given or participated in
-by the judge, the lodging and subsistence expenses are limited to the
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day immediately preceding, the day of, and the day immediately
following the speech, demonstration, or discussion, and the travel is
within the United States.

(2) The travel is provided by a government, a governmsntal agency
or authority, a foreign government, a foreign bar association, an
international service organization, a bona fide public or private
educational institution, as defined in Section 203 of the Revenue and
Taxation Cede, or a nonprofit charitable or religious organization
which is exempt from taxation under Section 501{c) (3) of the Internal
Revenue Code, or by a person domiciled outside the United States who
substantially satisfies the regquirements for tax exempt status under
Section 501{c) (3) cof the Internal Revenue Code.

For purposes of this section, "foreign bar association"™ means an
assoclation of attorneys located outside the United States (A) that
performs functions substantially equivalent to those performed by
state or local bar associations in this state and (B} that permits
membership by attorneys in that country representing varicus legal
specialties and does not limit membership to attorneys generally
representing one side or another in litigation. "International
service organization" means a bona fide international service
organization of which the judge is a member. A judge who accepts
travel payments from an international service organizaticon pursuant
tc this subdivision shall not preside over or participate in
decisions affecting that organization, its state or local chapters,
or its local members. ‘

(3) The travel is provided by a state or local bar association or
judges professional association in connecticn with testimony befeore a
governmental body or attendance at any professional functicn hosted
by the bar association or judges professional asscciation, the
lodging and subsistence expenses are limited te the day immediately
preceding, the day of, and the day immediately following the
professional function.

(f) Payments, advances, and reimbursements for travel not
described in subdivision (e) are subject to the limit in subdivision !
(a). f

(g) No judge shall accept any honorarium. ‘

{h) "Honorarium” means any payment made in consideration for any i
speech given, article published, or attendance at any public or
private conference, convention, meeting, sccial event, meal or like |
gathering.

(i) "Honorarium" does not include earned income for personal !
services which are customarily provided in connection with the
practice of a bona fide business, trade, or profession, such as |
teaching or writing for a publisher, and does not include fees or
other things of wvalue received pursuant to Section 94.5 of the Penal
Code for performance of a marriage. ‘

For purposes of this sectiocn, "teaching” shall include
presentations to impart educatioconal information to lawyers in events |
qualifying for credit under Mandatcry Continuing Legal Education, to
students in bona fide educational institutions, and to assoclations
or greups of judges.

(j3) Subdivision (a) and (e) shall apply to all payments, advances,
reimbursements for travel and related lodging and subsistence.

(k} This section does not apply to any honcrarium that is not used
and, within 30 days after receipt, is either returned to the donor
or delivered to the Controller for deposit in the General Fund
without being claimed as a deduction from income for tax purposes.

{1}y "Gift" means any payment to the extent that consideration of
equal or greater value is not received and includes a rebate or
discount in the price of anything of value unless the rebate or
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discount is made in the regular course of business to members of the
public without regard to official status. Any person, other than a
defendant in a criminal action, who claims that a payment is not a
gift by reason of receipt of consideration has the burden of proving
that the consideration received is of equal or greater value.
However, the term "gift" does not include:

(1) Informational material such as books, reports, pamphlets,
calendars, periodicals, cassettes and discs, or free or reduced-price
admission, tuition, or registration, for informational conferences
or seminars. No payment for travel or reimbursement for any expenses
shall be deemed "informationzl material."

{2) Gifts which are not used and which, within 30 days after
receipt, are returned to the donor or delivered to a charitable
organization without being claimed as a charitable contribution for
tax purposes.

(3) Gifts from a judge's spouse, child, parent, grandparent,
grandchild, brother, sister, parent-in-law, brother-in-law,
sister-in-law, nephew, niece, aunt, unclie, or first cousin or the
spouse of any such person; provided that a gift from any such person
shall be considered a gift if the donor is acting as an agent or
intermediary for any perscn not covered by this paragraph.

{4) Campaign contributions required to be reported under Chapter 4
(commencing with Section 84100) of Title 9 of the Government Code.

{5) Any devise or inheritance.

(6) Personalized plagques and trophies with an individual value of
less than two hundred fifty dollars (5250).

{7) Admission to events hosted by state or local bar associations
or judges' professional associations, and provision of related food
and beverages at such events, when attendance dces not require
"travel" as described in paragraph (3) of subdivision (e).

(m) The Commission on Judicial Performance shall enforce the
prohibitions of this section.

Page 10 0f 10
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REQUEST FOR VOLUNTARY RECUSAL

TO: Hon. Janis Sammartine, Judge |
Superior Court of the State of California '
Department 71, San Diego County !

FROM: Paul Andrew Mitchell, Plaintiff !
Mitchell v. AOL Time Warner, Inc. et al. |
Superior Court docket #GIC807057 ‘
DATE: January 31, 2004 A.D.

SUBJECT: grounds for voluntary disqualification pursuant to |
Code of Civil Procedure {“CCC”), sections 170-170.9

Greetings Judge Sammartino:

In the above entitled matter, I hereby request that you voluntarily

disqualify vyourself from presiding any further on this case, for all
of the following reasons: |
|

(1) you appear to have acquired persconal knowledge of diéputed
evidentiary facts concerning the proceeding; i

(2) there is substantial doubt as t¢ your capaclty to remain
impartial; !

(3) any person aware of the certified evidence now before the
Court might reasonably entertain doubt that you are able to
be impartial; and, ‘

(4) you appear to have a personal bias or prejudice against me

in my capacity as the sole Plaintiff now proceeding In

Propria Persona under authority of 18 U.5.C. 1964,
|
To expedite matters now, I have attached a recently updated Tabl
Contents (“TOC”) for case #GIC807057, as archived in electronicl

e of
form

at the Supreme Law Library on the Internet. The most recent entries

in that Table of Contents now render this reguest timely e.g. seé
LETTER from the Georgia Governor’s Office (TOC entry 6l1). |

To comply with this request, pursuant to CCC section 170.3 you|

the

must

notify the presiding ijudge of your recusal and you shall not further

participate in this case, except as provided in CCC section 170.4.
\
If I do not receive a copy of said notice to the presiding 7j
within ten (10) calendar days of your receipt of this request, pl

filing a written verified statement o¢bjecting to any fuy
proceedings before vyou, and setting forth <the verified f
constituting the grounds for your disqualification. :
\
For the record, your 10-day deadline for veluntarily recusing your
is 5:00 p.m. on Friday, February 11, 2005 A.D.

Thank you, Judge Sammartino, for your timely professional cooperati

Jjudge
lease
be advised of my intent to invoke CCC section 170.3(c)(l) i.e|

by

rther
facts

self

OrIl.
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1 Sincerely yours,

2 :

3 <

: WM/
5

6 Paul Andrew Mitchell, Plaintiff
7 Mitchell v. AQL Time Warner, Inc. et al.
8 Superior Court docket #GIC807057
9 .
10 copy: Clerk of Court /
11 Presiding Judge

12

13 attachments
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CODE OF CIVIL PROCEDURE
SECTION 170-170.9

170. A judge has a duty to decide any proceeding in which he or she
is not disqualified.

170.1. {a) A judge shall be disqualified if any one ¢r more of the
following is true:

(1) The judge has personal knowledge of disputed evidentiary facts
concerning the proceeding.

A judge shall be deemed to have personal knowledge within the
meaning of this paragraph if the judge, or the spcuse of the judge,
cr a person within the third degree of relationship to either of
them, or the spouse of such a person is to the judge's knowledge
likely to be a material witness in the proceeding.

{2) The judge served as a lawyer in the proceeding, or in any
other proceeding invelving the same issues he or she served as a
lawyer for any party in the present prcceeding or gave advice to any
party in the present proceeding upon any matter involved in the
action or proceeding.

A judge shall be deemed to have served as a lawyer in the
proceeding if within the past two years:

(A) A party to the proceeding or an officer, director, or trustee
of a party was a client of the judge when the judge was in the
private practice of law or a client of a lawyer with whom the judge
was associated in the private practice of law; or

{B) A lawyer in the proceeding was associated in the private
practice of law with the judge.

A judge who served as a lawyer for or officer of a public agency
which is a party to the proceeding shall be deemed to have served as
a lawyer in the proceeding if he or she personally advised or in any
way represented the public agency concerning the factual or legal
issues in the proceeding.

(3) The judge has a financial interest in the subject matter in a
proceeding or in a party tc the proceeding.

A judge shall be deemed to have a financial interest within the
meaning of this paragraph if:

{A) A spouse or miner child living in the household has a
financial interest; or

(B) The judge or the spouse of the judge is a fiduciary who has a
financial interest.

A judge has a duty to make reasonable efforts to inform himself or
herself about his or her perscnal and fiduciary interests and those
of his or her spouse and the personal financial interests of children
living in the household.

{4) The judge, or the spouse of the judge, or a person within the
third degree of relationship tec either of them, or the spouse of such
a person 1s a party to the proceeding or an officer, director, or
trustee of a party.

(5} A lawyer or a spouse of a lawyer in the proceeding is the
spouse, former spouse, child, sibling, or parent of the judge or the
Judge's spouse or if such a person is assoclated in the private
practice of law with a lawyer in the proceeding.

(6} For any reason (A} the judge believes his or her recusal would
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further the interests of justice, {B} the judge believes there is a
substantial doubt as to his or her capacity to be impartial, or (C) a
perscn aware of the facts might reasconably entertain a doubt that

the judge would be able to be impartial. Bias or prejudice towards a
lawyer in the proceeding may be grounds for disqualification.

(7) By reason of permanent or temporary physical impairment, the
judge is unable to properly perceive the evidence or is unable to
properly conduct the proceeding.

{8) The judge has a current arrangement concerning prospective
employment or other compensated service as a dispute resclution
neutral or is participating in, or, within the last two years has
participated in, discussions regarding such prospective employment or
service, and either of the following applies:

(A} The arrangement is, or the discussion was, with a party to the
proceeding.

{B) The matter before the judge includes issues relating to the
enforcement of an agreement to submit a dispute to alternative
dispute resolution or the appointment or use of a dispute resolution
neutral.

Fer purposes of this paragraph, "party" includes the parent,
subsidiary, or cther legal affiliate of any entity that is a party
and is involved in the transaction, contract, or facts that gave rise
to the issues subject tc the proceeding.

For purposes of this paragraph, a "dispute resolution neutral"
means an arbitrator, mediator, temporary judge appointed under
Section 21 of Article VI of the California Constitution, referee
appointed under Section 638 or 638, special master, neutral
evaluator, settlement officer, or settlement facilitator.

(b) B judge before whom a proceeding was tried cor heard shall be
disqualified from participating in any appellate review of that
proceeding.

(c) At the reguest of a party or on its own motion an appellate
court shall consider whether in the interests of justice it should
direct that further proceedings be heard before a trial judge other
than the judge whose judgment or order was reviewed by the appellate
court.

170.2. It shall not be grounds for disqualificaticn that the judge:

(a}) Is or is not a member of a racial, ethnic, religious, sexual
or similar group and the proceeding involves the rights of such a
group.

(b} Has in any capacity expressed a view on a legal or factual
issue presented in the proceeding, except as provided in paragraph
{2) of subdivision (a) of, or subdivision (b) or {c) of, Section
170.1.

(c) Has as a lawyer or public official participated in the
drafting of laws or in the effort to pass or defeat laws, the
meaning, effect or application of which is in issue in the proceeding
unless the judge believes that his or her prior involvement was so
well known as to raise a reasonable doubt in the public mind as to
his or her capacity to be impartial.

170.3. (a) {1} Whenever a judge determines himself or herself to be
disqualified, the judge shall notify the presiding judge of the
court of his or her recusal and shall not further participate in the
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proceeding, except as provided in Section 170.4, unless his or her
disqualification is waived by the parties as provided in subdivision
{b).

(2) If the judge disqualifying himself or herself is the only
judge cor the presiding judge of the court, the notification shall be
sent to the person having authority to assign another judge to
replace the disqualified judge.

(b) (1} A judge who determines himself or herself to be
disqualified after disclosing the basis for his or her
disqualification on the record may ask the parties and their
attorneys whether they wish to waive the disqualification, except
where the kasis for disqualification is as provided in paragraph (2).

A waiver of disqualification shall recite the basis for the
disqualification, and is effective only when signed by all parties
and their attorneys and filed in the record.

{2) There shall be no waiver of disqualification where the basis
therefor is either of the following:

{&) The judge has a personal bias or prejudice concerning a party.

{B) The judge served as an attorney in the matter in controcversy,
or the judge has been a material witness concerning it.

(3) The judge shall not seek to induce a waiver and shall avoid
any effort to discover which lawyers or parties favored or opposed a
walver of disqualification.

(4) In the event that grounds for disqualification are first
learned cf cor arise after the judge has made one or more rulings in a
proceeding but before the judge has completed judicial action in a
proceeding, the judge shall, unless the disqualificatiocn be waived,
disqualify himself or herself, but in the absence of goocd cause the
rulings he or she has made up to that time shall not be set aside by
the judge who replaces the disqualified judge.

(c} (1) If a judge who should disgualify himself or herself
refuses or fails to do so, any party may file with the clerk a
written verified statement objecting to the hearing cr trial before
the judge and setting forth the facts constituting the grounds for
disqualification of the judge. The statement shall be presented at
the earliest practicable oppertunity after discovery of the facts
constituting the ground for disqualification. Copies of the
statement shall be served on each party or his or her attorney who
has appeared and shall be personally served con the judge alleged to
be disqualified, or on his or her clerk, provided that the judge is
present in the courthouse or in chambers.

{2) Without conceding his or her disqualification, a judge whose
impartiality has been challenged by the filing of a written statement
may request any other judge agreed upon by the parties to sit and
act in his or her place.

{3) Within 10 days after the filing or service, whichever is
later, the judge may file a consent to disqualification in which case
the judge shall notify the presiding judge or the person authorized
to appoint a replacement of his or her recusal as provided in
subdivision (a}, or the judge may file a written verified answer
admitting or denying any or all of the allegations contained in the
party's statement and setting forth any additional facts material or
relevant to the question of disqualification. The clerk shall
forthwith transmit a copy of the judge's answer to each party or his
or her attorney who has appeared in the action.

(4} A judge who fails to file a consent or answer within the time
allowed shall be deemed to have consented to his or her
disqualification and the clerk shall notify the presiding judge or
person authorized to appoint a replacement of the recusal as provided
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in subdivision (a).

{5) No judge who refuses tc recuse himself or herself shall pass
upon his or her own disqualification or upon the sufficiency in law,
fact, or otherwise, of the statement of disqualification filed by a
party. In every such case, the question of disqualification shall be
heard and determined by ancther judge agreed upon by all the parties
who have appeared or, in the event they are unable to agree within
tive days of notification of the judge's answer, by a Jjudge selected
by the chairperson of the Judicial Council, or if the chairperson is
unable to act, the vice chairperson. The clerk shall notify the
executive officer of the Judicial Council of the need for a
selection. The selection shall be made as expeditiously as possible.

No challenge pursuant to subdivision (¢) of Section 170.3 or
Section 170.6 may be made against the judge selected teo decide the
question of disqualification.

(6} The judge deciding the question of disqualification may
decide the guestion on the basis of the statement of disqualification
and answer and such written arguments as the judge requests, or the
judge may set the matter for hearing as promptly as practicable. If
a hearing is ordered, the judge shall permit the parties and the
judge alleged to be disqualified to argue the question of
disqualification and shall for good cause shown hear evidence on any
disputed issue of fact. If the judge deciding the question of
disqualification determines that the judge is disqualified, the judge
hearing the guestion shall notify the presiding judge or the person
having authority to appoint a replacement of the disqualified judge
as provided in subdivision (a) of Section 17(¢.3.

(d) The determination of the question of the disqualification of a
judge is nct an appealable order and may be reviewed only by a writ
of mandate from the appreopriate ccurt of appeal sought within 10 days
of notice to the parties of the decision and only by the parties to
the proceeding.

170.4. (a) A disqualified judge, notwithstanding his or her
disqualification may do any of the following:

{1) Take any action or issue any order necessary to maintain the
jurisdiction of the court pending the assignment of a judge not
disqualified.

{2) Request any other judge agreed upen by the parties to sit and
act in his or her place.

(3) Hear and determine purely default matters.

(4) Issue an order for possession prior to judgment in eminent
domain proceedings.

(5) Set proceedings for trial or hearing.

{6) Conduct settlement conferences.

(b) Notwithstanding paragraph (5) ¢f subdivision (¢) of Section
170.3, if a statement of disqualification is untimely filed or if on
its face it discloses no legal grounds for disqualification, the
trial judge against whom it was filed may order it stricken.

{(c} (1) If a statement of disqualification is filed after a trial
or hearing has commenced by the start of voir dire, by the swearing
of the first witness or by the submission of a motion for decision,
the judge whose impartiality has been questioned may order the trial
or hearing to continue, notwithstanding the filing of the statement
of disqualification. The issue of disqualificaticn shall be referred
to another judge for decision as provided in subdivision (a) of
Section 170.3, and if it is determined that the judge is
disqualified, all orders and rulings of the judge found to be
disqualified made after the filing of the statement shall be wvacated.

http://www leginfo.ca.gov/cgi-bin/displaycode?section=ccp&group=00001-01000...  1/30/2005




* * CA Codes (ccp:170-170.9) Page 5 of 10

{2) For the purposes of this subdivisicon, if (A) a proceeding is
filed in a single judge court or has been assigned to a single Jjudge
for comprehensive disposition, and (B) the proceeding has been set
for trial or hearing 30 or more days in advance before a judge whose
name was known at the time, the trial or hearing shall be deemed to
have commenced 10 days pricr to the date scheduled for trial or
hearing as to any grounds for disqualification known before that
time.

{3) A party may file no more than one statement of
discqualification against a judge unless facts suggesting new grounds
for disqualification are first learned of or arise after the first
statement of disqualification was filed. Repetitive statements of
disqualification not alleging facts suggesting new grounds for
disqualification shall be stricken by the judge against whom they are
filed.

(d) Except as provided in this section, a disqualified judge shall
have no power to act in any proceeding after his or her
disqualification or after the filing of a statement of
disqualification until the question of his or her disqualification
has been determined.

170.5. For the purposes of Sections 170 to 170.5%, inclusive, the
following definitions apply:

(a) "Judge" means judges of the superior courts, and court
commissioners and referees.

{(b) "Financial interest™ means ownership of more than a 1 percent
legal or equitable interest in a party, or a legal or equitabkle
interest in a party of a fair market value in excess of one thousand
five hundred decllars ($1,500), or a relationship as director, advisor
or other active participant in the affairs of a party, except as
follows:

{1) Ownership in a mutual or common investment fund that holds
securities is not a "financial interest™ in those securities unless
the judge participates in the management of the fund.

(2) An office in an educational, religious, charitable, fraternal,
or civic organizaticen is not a "financial interest"™ in securities
held by the organizatiocn.

{3) The proprietary interest of a policyholder in a mutual
insurance company, or a depositor in a mutual savings association, or
a similar proprietary interest, is a "financial interest" in the
organization only if the outcome of the proceeding could
substantially affect the value of the interest.

(c) "Officer of a public agency" does not include a Member of the
Legislature or a state or local agency official acting in a
legislative capacity.

(d) The third degree of relationship shall be calculated according
to the civil law system.

(e} "Private practice of law"” includes a fee for service,
retainer, or salaried representation of private clients or public
agencies, but excludes lawyers as full-time employees of public
agencies or lawyers working exclusively for legal aid offices, public
defender offices, or similar nonprofit entities whose clientele is
by law restricted to the indigent.

(£) "Proceeding" means the action, case, cause, motion, or special
proceeding to be tried or heard by the judge.

{g) "Fiduciary" includes any executor, trustee, guardian, or
administrator.
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170.6. (a) (1) No judge, court commissioner, or referee of any
superior court of the State of California shall try any civil or
criminal action or special proceeding of any kind or character nor
hear any matter therein that involves a contested issuve of law or
fact when it shall be established as hereinafter provided that the
judge or court ccmmissioner is prejudiced against any party or
attorney or the interest of any party or attorney appearing in the
action or proceeding.

{2} Any party to or any attorney appearing in any actiocn or
proceeding may establish this prejudice by an oral or written motion
without notice supported by affidavit or declaration under penalty of
perjury or an oral statement under oath that the judge, court
commissioner, or referee before whom the action or proceeding is
pending or to whom it is assigned is prejudiced against any party or
attorney or the interest of the party cr attcrney so that the party
or attorney cannot or believes that he or she cannot have a fair and
impartial trial or hearing before the judge, court commissioner, or
referee. Where the judge, other than a judge assigned to the case
for all purposes, court commissioner, or referee assigned to or who
is scheduled to try the cause or hear the matter is known at least 10
days before the date set for trial or hearing, the motion shall be
made at least 5 days before that date. If directed to the trial of a
cause where there is a master calendar, the motion shall be made to
the judge supervising the master calendar not later than the time the
cause is assigned for trial. TIf directed to the trial of a cause
that has been assigned to a judge for all purposes, the motion shall
be made to the assigned judge or to the presiding judge by a party
within 10 days after notice of the all purpose assignment, or if the
party has not yet appeared in the acticn, then within 10 days after
the appearance. If the court in which the action is pending is
authorized to have no more than one judge and the motion claims that
the duly elected or appointed judge of that court is prejudiced, the
motion shall be made before the expiration cf 30 days from the date
of the first appearance in the action of the party who is making the
motion or whose attocrney is making the motion. In no event shall any
judge, court commissioner, or referee entertain the motion if it be
made after the drawing of the name of the first juror, or if there be
no jury, after the making of an opening statement by counsel for
plaintiff, or if there is no opening statement by counsel for
plaintiff, then after swearing in the first witness or the giving of
any evidence or after trial of the cause has otherwise commenced. If
the motion is directed to a hearing {other than the trial of a
cause), the motion shall be made not later than the commencement of
the hearing. In the case of trials or hearings nct herein
specifically provided for, the procedure herein specified shall be
followed as nearly as may be. The fact that a judge, court
commissicner, or referee has presided at or acted in connection with
a pretrial conference or other hearing, prcceeding, or motion prior
to £rial and not involving a determination of contested fact issues
relating to the merits shall not preclude the later making of the
motion provided for herein at the time and in the manner hereinbefore
provided.

A motion under this paragraph may be made fellowing reversal on
appeal of a trial court's decision, or following reversal on appeal
of a trial court's final judgment, if the trial judge in the prior
proceeding is assigned to conduct a new trial on the matter.
Notwithstanding paragraph {3), the party who filed the appeal that
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resulted in the reversal of a final judgment of a trial ccurt may
make a motion under this section regardless of whether that party or
side has previously done so. The motion shall be made within 60 days
after the party or the party's attorney has been notified of the
assignment.

{3y If the motion is duly presented and the affidavit or
declaration under penalty of perjury is duly filed or an oral
statement under ocath is duly made, thereupon and without any further
act or proof, the judge supervising the master calendar, if any,
shall assign some other judge, court commissioner, or referee to try
the cause cr hear the matter. 1In other cases, the trial of the cause
or the hearing of the matter shall be assigned or transferred to
another judge, court commissicner, or referee of the court in which
the trial or matter is pending cr, if there is no other judge, court
commissioner, or referee of the court in which the trial or matter is
pending, the Chair of the Judicial Council shall assign some other
judge, court commissioner, or referee to try the cause or hear the
matter as promptly as possible. Except as provided in this section,
no party or attorney shall be permitted to make more than one such
motion in any one action or special proceeding pursuant to this
section; and in actions or special proceedings where there may be
more than one plaintiff or similar party or more than one defendant
or similar party appearing in the action or special proceeding, only
cne motion for each side may be made in any one action or special
proceading.

(4) Unless required for the convenience of the court or unless
good cause is shown, a continuance of the trial or hearing shall not
be granted by reason of the making of a motion under this section.
If a continuance is granted, the cause or matter shall be continued
from day to day or for other limited periods upon the trial or other
calendar and shall be reassigned or transferred for trial or hearing
as promptly as possible.

(5) Any affidavit filed pursuant to this section shall be in
substantially the following form:

{(Here set forth court and cause)

State of Czlifornia, } PEREMPTORY CHALLENGE
County of ) ss.

, being duly sworn, deposes and says: That he or she
is a party (or attorney for a party) to the within action (or
special proceeding). That the judge, court commissioner,
or referee before whom the trial of the (or a hearing in the)
aforesaid action {or special proceeding) is pending {(or to whom
it is assigned) is prejudiced against the party (or his or her
attorney) or the interest of the party (or his or her attorney)
so that affiant cannot or believes that he or she cannot have a
fair and impartial triagl or hearing before the judge, court
commissioner, or referee,

Subscribed and sworn to before me this
day of , 20 .
(Clerk or notary public or other
officer administering cath)

{6) Any coral statement under oath or declaration under penalty of
perjury made pursuant to this section shall include substantially the
same contents as the affidavit above.
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{b} Nothing in this section shall affect or limit Section 170 or
Title 4 (commencing with Section 392) of Part 2, and this section
shall be construed as cumulative thereto.

{c) If any provision of this section or the application to any
person or circumstance is held invalid, that invalidity shall not
affect other provisions or applications of the section that can be
given effect without the invalid provision or application and to this
end the provisions of this section are declared to be severable.

170.7. Section 170.6 does not apply to a judge designated or
assigned to serve on the appellate division of a superior court in
the judge's capacity as a judge of that division.

170.8. When there i1s no judge of a court qualified to hear an
action or proceeding, the clerk shall forthwith notify the Chairman
of the Judicial Council of that fact. The judge assigned by the
Chairman of the Judicial Council shall hear the action or proceeding
at the time fixed therefor or, if no time has been fixed or good
cause appears for changing the time theretofcre fixed, the judge
shall fix a time for hearing in accordance with law and rules and
hear the action or proceeding at the time so fixed.

170.9. (a) No judge shall accept gifts from any single source in
any calendar year with a total value of more than two hundred fifty
dollars ($250). This section shall not be construed to authorize the

receipt of gifts that would otherwise be prohibited by the
California Code of Judicial Ethics adopted by the California Supreme
Court or any other provision of law.

{(b) This section shall not prohibit or limit the following:

(1) Payments, advances, or reimbursements for travel and related
lodging and subsistence permitted by subdivisicn (e).

{2) Wedding gifts and gifts exchanged between individuals on
birthdays, heolidays and other similar coccasicns, provided that the
gifts exchanged are not substantially disproportionate in value.

(3) A gift, bequest, favor, or loan from any person whose
preexisting relaticnship with a judge would prevent the judge from
hearing a case involving that person, under the Code of Judicial
Ethics adopted by the California Supreme Court.

{c) For purposes of this secticn, "judge” means judges of the
superior courts, and justices of the courts of appeal or the Supreme
Court.

{(d) The gift limitation amounts in this section shall be adjusted
biennially by the Commission on Judicial Performance to reflect
changes in the Consumer Price Index, rounded to the nearest ten
dellars ($10}.

(e) Payments, advances, or reimbursements, for travel, incliuding
actual transportation and related lodging and subsistence which is
reascnably related to a judicial or governmental purpcose, or te an
issuve of state, national, or internaticnal public policy, is not
prohibited or limited by this section if any of the following apply:

{1) The travel is in connection with a speech, practice
demonstration, or group or panel discussion given or participated in
by the judge, the lodging and subsistence expenses are limited to the
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day immediately preceding, the day of, and the day immediately
following the speech, demonstration, or discussion, and the travel is
within the United States.

(2} The travel is provided by a government, a governmental agency
or authority, a foreign government, a foreign bar asscciation, an
international service organization, a bona fide public or private
educational institution, as defined in Section 203 of the Revenue and
Taxation Code, ¢or a nonprofit charitable or religious organization
which is exempt from taxation under Section 501 (c¢) (3) of the Internal
Revenue Code, or by a person domiciled outside the United States who
substantially satisfies the requirements for tax exempt status under
Section 501(c} (3) of the Internal Revenue Code,

For purposes of this secticn, "foreign bar association™ means an
association of attorneys located outside the United States (A) that
performs functions substantially equivalent to those performed by
state or local bar associations in this state and (B) that permits
membership by attorneys in that country representing various legal
specialties and does not limit membership to attorneys generally
representing one side or another in litigation. "International
service organization™ means a bona fide international service
organization of which the judge is a member. A judge who accepts
travel payments from an international service organization pursuant
to this subdivision shall not preside over or participate in
decisions affecting that organization, its state or local chapters,
or its local members.

(3) The travel is provided by a state or local bar association or
judges professional association in connection with testimcny before a
governmental body or attendance at any professional functicn hosted
by the bar assocciation or judges professional associaticn, the
lodging and subsistence expenses are limited to the day immediately
preceding, the day of, and the day immediately following the
professional function.

(£} Payments, advances, and reimbursements for travel noct
described in subdivision {e} are subject to the limit in subdivision
{a).

{g) No judge shall accept any honorarium.

{(h} "Honorarium" means any payment made in consideration for any
speech given, article published, or attendance at any public or
private conference, convention, meeting, social event, meal or like
gathering.

(1) "Honorarium" does not include earned income for personal
services which are customarily provided in connectieon with the
practice of a beona fide business, trade, or profession, such as
teaching or writing for a publisher, and does not include fees or
other things of value received pursuant to Section 94.5 of the Penal
Code for performance of a marriage.

For purposes of this section, "teaching" shall include
presentations to impart educaticnal information tc lawyers in events
qualifying for c¢redit under Mandatory Continuing Legal Education, to
students in bona fide educational institutions, and to associations
or groups of judges.

(3) Subkdivision {a) and (e) shall apply te all payments, advances,
reimbursements for travel and related lodging and subsistence.

{k) This section does not apply te any honcrarium that is not used
and, within 30 days after receipt, 1s either returned to the donor
or delivered to the Controller for deposit in the General Fund
without being claimed as a deduction from income for tax purposes.

(1} "Gift"™ means any payment to the extent that consideration of
equal or greater value is not received and includes a rebate or
discount in the price of anything of value unless the rebate or
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discount is made in the regular course of business to members of the
public without regard to cofficial status. Any person, other than a
defendant in a c¢riminal action, who claims that a payment is not a
gift by reascn of receipt of consideration has the burden of proving
that the consideration received is cof equal or greater value,
However, the term "gift" does not include:

(1} Informational material such as books, reports, pamphlets,
calendars, periodicals, cassettes and discs, or free or reduced-price
admission, tuition, or registration, for informational conferences
or seminars. No payment for travel or reimbursement for any expenses
shall be deemed "informational material.”

{2) Gifts which are not used and which, within 3C days after
receipt, are returned to the donor or delivered to a charitable
crganization without being claimed as a charitable contribution for
tax purposes.

{3) Gifts from a judge's spouse, child, parent, grandparent,
grandchild, brother, sister, parent-in-law, brother-in-law,
sister-in-law, nephew, niece, aunt, uncle, or first cousin or the
spouse of any such perscn; provided that a gift frem any such person
shall be considered a gift if the donor is acting as an agent or
intermediary for any person not covered by this paragraph.

(4) Campaign contributions required to be reported under Chapter 4
(commencing with Section 84100) of Title 9 of the Government Code.

(%) Any devise or inheritance.

(6) Personalized plagues and trophies with an individual value of
less than two hundred fifty dollars ($250).

{7} Admission to events hosted by state or local bar associations
or judges' professional associations, and provision of related food
and beverages at such events, when attendance does not require
"travel" as described in paragraph (3) of subdivision (e).

(m) The Commissicn on Judicial Performance shall enforce the
prohibitions of this section.
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MEMO

TO: Mr. Peter D. Shepherd
General Counsel Division

Department of Justice @V
1162 Court Street N.E. _ A ] L

Salem %7301-4096
OREGON, USA

FROM: Paul Andrew Mitchell, B.A., M.S.
Private Attorney General and Plaintiff
Superior Court of Califernia #GICBO7057
DATE: January 14, 2005 A.D.

SUBJECT: widespread conspiracy in the federal judiciary

Greetings Mr. Shepherd:

Under separate cover we have mailed to your attention a numbe

r of

documents which pertain to our ongoing investigation of corrupticn and
racketeering among certain personnel employed by the federal

judiciary, particularly in California.

Our formal investigation began as an essentizl feature of my federal

copyright and trademark infringement case, which was filed in
District Court of the United States in Sacramento, California.
the Lanham Act at 15 U.5.C. 1121 for the Congressional gran

the
See
t of

original jurisdiction over trademark infringements. Please be jware

that Title 15 of the United States Code has not yet been enacted

into

positive law; we did, however, confirm that this codified version of

the original Statute at Large is presently accurate.

As that case progressed through the federal courts, all the way tp the
U.S. Supreme Court, we wish to impress upon you the fact that federal
judicial personnel at each step turned up without the requisite

credentials. These personnel included Dale A. Drozd and William B.
Shubb at the federal district ¢ourt; Sidney R. Thomas and Stephen S,
Trott at the Ninth Circuit; and Ruth Bader Ginsburg, Stephen G.

Breyer and Clarence Thomas at the U.35. Supreme Court.

We have been very pleased to enjoy timely and professional assistance

from the U.S. Department o¢f Justice in responding to all of

our

requests submitted under the Freedom of Information Act., Their strict

obedience to all applicable federal laws stands in stark contrasg
the utter contempt which federal Jjudicial personnel now exhibit]
the U.S. Constitution, Laws and Treaties of the United States.
the Supremacy Clause for paramount authority here.

Along the way, we continued to document and publish our methods
results in the Supreme Law Library on the Internet. Lately, o©
have begun to utilize those published resources, and the results
have obtained are remarkably, if regrettably, similar to mine.

t to
for
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For example, a client applied our methodology to request all 4
requisite credentials for all federal judicial personnel currently

seated on the U.S. District Court in downtown Los Angeles.

Approximately half of those “robes” turned up without one or mgre of
those four credentials. When that client retained me for fuyrther
counsel, we went the extra mile to notify alil affected personnel of
the missing credentials, and to demand that they exhibit same within a
reasonable deadline. Those missing credentials are still outstanding.

Given the direction and momentum which this investigation has
taken, we then felt it would ke most appropriate to request a

now
11 4

requisite credentials for all personnel currently seated on the [Ninth
Circuit and on alli U,S5. District Courts throughout California State.
I am happy to report that proper FOIA requests are now pending for all
of such credentials, including also all 45 seats on the U.S. Court of

Appeals for the Ninth Circuit, with offices in San Francisco.

We do also wish to stress that we have succeeded in locating

the

specific federal statutes which designate the legal custecdians of the
requisite Presidential Commissions and Appointment Affidavits. Those

statutes are 5 U.3.C. 2502 and 2906, respectively.

Sadly, federal district court clerks continue to refer us tg

the

Administrative Office for the U.S. Courts for those c¢redentials,
despite the law which clearly designates the clerk of court as the
legal custodian of the Appointment Affidavits for all federal judges,

all federal magistrates and all federal district court clerks.

To exhaust our remedies and demonstrate good faith and due diligence,
we served a SUBPOENA IN A CIVIL CASE upcn the Administrative QOffigce in
Washington, D.C., for all ©Oaths of ©Office and all Appointment
Affidavits for all federal justices, Jjudges, magistrates, clerks and
deputy clerks, no exceptions. That A.0. is now in contempt of gcourt

for having fallen silent in response to that lawful SUBPOENA.

As you can see, Mr. Shepherd, anyone with half a brain can view the
evidence we have acquired to date and develop the reasonable
suspicion, 1f not a final conclusicen, that our federal judiciary in
America appears to be heavily infiltrated by impostors, who are either
unwilling and/or unable to produce the credentials that are required

of them by applicable federal laws.

In our professional opinion, this reasonable suspicion is fully
justified by the material evidence now in our possession and, as such,

it constitutes probable cause to charge the personnel in question

with

impersonating officers of the United States, for violating the federal

criminal statutes at 18 U.5.C. 912 (impersonation), if not als
U.S.C. 1341 and 1962 (mail fraud and racketeering, respectively).

Under separate cover, we have now transmitted to you a quite thoj
set of documentary evidence supporting our chservations above.

If my office can assist you further, please don’t hesitate to ask.
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Sincerely yours,

/s/ Paul Andrew Mitchell m/

Paul Andrew Mitchell, B.A., M.S., Plaintiff and
Private Attorney General, 18 U.5.C. 1964 (a):
Superior Court of California docket #GIC807057

All Rights Reserved without Prejudice {see UCCA 1207)

copy: Office of the Governor, State of Oregon
Hon. Hardy Myers, Attorney General, State c¢f Cregon
U.S. Department of Justice, Washingten, D.C.
U.8. Postal Inspection Service, Salem, Oregon
Office of Attorney General, State of California, San Diego
Foreperson, San Diego County Grand Jury

p.s. Please feel free to utilize the resources we have now publ
in the Supreme Law Library, to apply this investigation inside Qre

ished
gon.




- Supreme Law Library : Resources : Credentials df U.S. Judges : index Page 1 of 3

Supreme Law Library : Resources

Required Credentials
for United States Judges

-[Note: Small numbers indicate number of binary bytes in .gif files.]

Table of Contents

.gif files are Graphics Interchange Format: use any graphics viewer, e.g. MS Photo Editor
.doc files are Microsoft WORD 2002: use View | Print Layout in MSIE Version: 6.0.2600 +

1. Sample Folder with Scanned Forms

2. 10sso Authorities in re: Presidential Commissions (.doc)

3. 100es Statutes Defining Legal Custodian of Federal Judges' Oaths of Office
4. 133410 Sample Form 61 Appointment Affidavit

5. wsoee Sample Presidential Commission

6. w9 Sample Consent by United States Senate

7. wsns Sample Oath of Office for United States Judges

8.  m9 FOIA Request for Supreme Court Commissions and Reply (11/21/2003)
9. si7 Ninth Circuit "Robes” as of July 1, 2003 4.D.

10. 3201 MOTION FOR MANDATORY JUDICIAL NOTICE, BY
AFFIDAVIT of Evidence against Stephen S. Trott (2/23/2003) (.doc)

11. 26260 CRIMINAL COMPLAINT against Stephen S. Trott (9/18/2003) (.doc)

12. Folder of Evidence against Stephen S. Trott: Impersonating an Article
11 Judge

13. 1sese0 28 U.S.C. 372(¢) Complaint against William B. Shubb,
USDC/Sacramento

14. 268260 CRIMINAL COMPLAINT against William B. Shubb (9/18/2003) (.doc)

http://www.supremelaw.org/rsrc/commissions/index.htm 1/29/2005
R






